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In the Superior Court of Arizona
In and For Maricopa County

	STATE of ARIZONA, 


Plaintiff,

vs.

DONALD T. STAPLEY, JR.,


Defendant.
	
	No. CR 2008-009242-001 DT

MOTION TO DISMISS
WITHOUT PREJUDICE
(Assigned to the Honorable Kenneth L. Fields)



Comes now the State of Arizona, through counsel undersigned, and moves to dismiss without prejudice the Indictment in the above-entitled matter.  This motion is made in the interests of justice in order to permit the State to pursue its appellate rights with respect to this Court's August 24, 2009 determination that the Defendant was not subject to financial reporting requirements under A.R.S. § 38-542, and the resulting dismissal of fifty-one (51) counts of the Indictment charging violations of A.R.S. §§ 38-542 and 38-544.  The State filed a special action and request for stay.  The Court of Appeals denied the request for stay on September 16, 2009.  This matter is an appropriate subject for appeal pursuant to A.R.S. § 13-4032(1).  Notice of Appeal was filed by the State on September 11, 2009.  

. 
This motion is not made to avoid the speedy trial provisions of Rule 8, Ariz. R. Crim. P., and the dismissal should be without prejudice.  See State v. Million, 120 Ariz. 10, 583 P.2d 897 (1978) (State does not have the right to suspend trial and the running of speedy trial rights, absent a stay) and State v. Coury, 128 Ariz. 297, 625 P.2d 360 (1981) (Court noted that dismissal without prejudice was the "recommended" procedure when the State seeks to exercise its appellate rights under ARS 13-4032(7)).  By dismissing the remaining Counts of the Indictment, the State seeks to preserve its right to re-file all counts in the event of a successful result on appeal.
RESPECTFULLY SUBMITTED this 18th day of September, 2009
SHEILA POLK







YAVAPAI COUNTY ATTORNEY







BY__ /s/ Melvin R. Bowers, Jr.____   






        Melvin R. Bowers, Jr.







        Special Deputy County Attorney
ORIGINAL of the foregoing filed

electronically this 18th day of September, 2009,

with:

Clerk of the Court

Maricopa County Superior Court

201 West Jefferson Street

Phoenix, Arizona  85003

A COPY of the foregoing delivered via

Electronic filing and via email this 18th   

day of  September, 2009, to:

Honorable Kenneth L. Fields

Judge of the Superior Court, Retired

101 West Jefferson Street –ECB 513

Phoenix, Arizona 85003

A COPY of the foregoing emailed and

mailed this  18th  day of  September, 2009, to:

Tom Henze

Paul K. Charlton

Janey Henze

Gallagher & Kennedy, P.A.

2575 East Camelback Road

Phoenix, Arizona 85016

Attorneys for Defendant

By____/s/ Melvin R. Bowers, Jr._____

      Melvin R. Bowers, Jr.

      Special Deputy County Attorney

      Yavapai County Attorney’s Office
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