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Superior COURT OF ARIZONA

MARICOPA COUNTY

	CHARLES HOSKINS, in his official capacity as Treasurer of Maricopa County, Arizona


Plaintiff,


v.

MARICOPA COUNTY BOARD OF SUPERVISORS; and its members:  FULTON BROCK; DON STAPLEY; ANDREW KUNASEK; MAX WILSON; and MARY ROSE WILCOX, in their official capacities as Maricopa County Supervisors; MARICOPA COUNTY;  


Defendants.
	No.  _________________________

SPECIAL ACTION AND COMPLAINT FOR DECLARATORY JUDGMENT 





Plaintiff Charles Hoskins, in his official capacity as Treasurer of Maricopa County (the “County Treasurer”), hereby files this Special Action and Complaint for Declaratory Judgment against Maricopa County and the Maricopa County Board of Supervisors (the “Board”), Max Wilson, Fulton Brock, Andy Kunasek, Don Stapley, and Mary Rose Wilcox (the “Board Members”), in their official capacity as Maricopa Supervisors.  The County Treasurer is an elected County official responsible for performing certain statutory duties for the benefit of the citizens of Maricopa County.      

PARTIES, JURISDICTION, AND VENUE

1. Plaintiff Charles Hoskins is the duly elected Treasurer of Maricopa County, with powers and duties set forth in A.R.S. § 11-491, et seq., and other statutes of the State of Arizona.  

2. Defendant Maricopa County Board of Supervisors (hereinafter the “Board”) is a board established pursuant to A.R.S. § 11-201, et seq., with powers established by A.R.S. § 11-251.

3. At all times relevant to the Complaint, Defendants Fulton Brock, Andrew Kunasek, Don Stapley, Mary Rose Wilcox, and Max Wilson served as members of the Board.  They are sued in their official capacities as Supervisors for Maricopa County, collectively comprising the Board, which has caused events to occur in Maricopa County out of which this Complaint arises. 

4. This Court has jurisdiction over this Special Action to determine whether the Board: (1) has failed to perform duties required by law; (2) has failed to exercise its discretion which it has a duty to exercise; (3) has proceeded and continues to threaten to proceed without, or in excess of, its jurisdiction or legal authority; and/or (4) has abused its discretion and acted in an arbitrary and capricious manner.  See Special Actions R. Civ. P. 3(a), (b), and (c).
5. This Court has jurisdiction to declare the respective rights and interests of the parties as a matter of law pursuant to A.R.S. § 12-1831, et seq.

6. Jurisdiction and venue are proper in this Court.
FACTUAL ALLEGATIONS

The Board’s Budgetary Authority and Legal Duties

7. The County Treasurer incorporates by reference the allegations contained in paragraphs 1 through 6 above.  

8. The Board can only exercise those powers specifically provided to it by the Arizona Legislature and any action taken in excess of those powers or by methods not recognized by statute are illegal and void.

9. A.R.S. § 11-201(6) gives the Board the power to set the budgets of elected and county officials enumerated under A.R.S. § 11-401, including the County Treasurer.

10. The Board utilizes the County Manager, Deputy County Manager, and the Office of Management and Budget (“OMB”) to set budgets for County officials, including the County Treasurer.  

11. The OMB is a department of Maricopa County whose mission is to develop and maintain the County’s budget for the Board.  

12. The OMB is under the direction and control of the County Manager, Deputy County Manager, and the Board.  

13. The County Manager is appointed and serves at the will of the Board, reports directly to the Board, and is under the direction and control of the Board.    

14. The County Manager is responsible for coordinating and controlling all administrative departments of the County, including the OMB.      

15. At all times relevant to this matter, David Smith was the County Manager of Maricopa County.  

16. The Deputy County Manager serves at the pleasure of the Board, reports directly to the County Manager and the Board, and is under the direction and control of the County Manager and the Board.  

17. The Deputy County Manager supervises the OMB.    

18. At all times relevant to this matter, Sandi Wilson was the Deputy County Manager for Maricopa County.

19. Pursuant to the Maricopa County Policies and Procedures, the OMB recommends annual budgets for each Maricopa County department, including the County Treasurer’s Office.  

20. Pursuant to the Maricopa County Policies and Procedures, the Deputy County Manager is required to negotiate in good faith with the County’s elected officials, including the County Treasurer, regarding the OMB’s budget recommendations.  

21. Pursuant to the Maricopa County Policies and Procedures, elected officials are entitled to negotiate OMB’s proposed budgets with the County Manager and the Board if an agreement with respect to the budget cannot be reached.

22. The Board cannot set the County Treasurer’s budget in an arbitrary or capricious manner nor can the Board use its budgetary authority to retaliate against an elected official who challenges the Board.

23. The Board has a legal duty to provide the County Treasurer with the funds necessary to perform the statutory duties and obligations of his Office.  

24. The Board has no legal authority to control or interfere with the operations of the County Treasurer’s Office.

The County Treasurer’s Statutory Duties

25. The Arizona Legislature sets the powers and duties of County Officers and has declared that the County Treasurer is the custodian of all public monies belonging to Maricopa County. Ariz. Const. Art. 12, §4; A.R.S. §§ 11-401(3) and 11-491.

26. The County Treasurer is required by law to receive and safely keep all money of the County, including property taxes.   A.R.S. § 11-493.

27. The County Treasurer is required by law not to give possession of, lend to, or permit any person to use public monies for any purpose not provided for by law.  A.R.S. § 11-491.    

28. The County Treasurer is required by law to keep an account of the receipt and expenditure of County money.  A.R.S. § 11-493.

29. The County Treasurer also must make certain monthly and annual reports to the Board regarding the monies and properties under the County Treasurer’s control.  A.R.S. § 11-501.

The Board Has Failed To Provide The County Treasurer With The Funds Necessary To Perform His Statutory Duties and Obligations.  

30. On February 11, 2009, the County Treasurer’s Office submitted a detailed proposed budget of $4.3 million for FY 2009-2010 to the Board via the OMB.

31. The Board, through the OMB, arbitrarily, capriciously, and summarily rejected the budget proposed by the County Treasurer and informed the County Treasurer that it would only approve a budget of $2.6 million for FY 2009-2010.

32. The County Treasurer made repeated attempts to negotiate in good faith with the County Manager and Deputy County Manager yet the Board, through OMB, has arbitrarily and capriciously rejected these good faith attempts.  In April, June, and August of 2009, the County Treasurer met with the County Manager, the Deputy County Manager, and OMB personnel to negotiate a workable and adequate budget.  Yet, these individuals would not negotiate in good faith.  Indeed the County Manage, Deputy County Manager, and Brian Hushek from OMB, walked out of the June meeting.    

33. On June 22, 2009, the Board, after hearing a detailed presentation by the County Treasurer supporting his request for a FY 2009-2010 budget of $4.2 million, arbitrarily and capriciously formally approved a final budget of $2.6 million for the County Treasurer’s Office for the FY 2009-2010.  

34. The County Treasurer’s budget for FY 2009-2010 is significantly less than the $5.2 million budget for the County Treasurer’s Office approved by the Board for FY 2007-2008.  

35. The County Treasurer has continued to engage in good faith attempts to negotiate a budget that will provide him sufficient funding to perform his statutory duties of his Office.  Such overtures have been met by the Board, the County Manager, Deputy County Managers, and OMB with unnecessary delay, silence, and a persistent refusal to negotiate, in good faith, a budget that will properly fund the County Treasurer’s Office.   

36. The FY 2009-2010 budget set by the Board does not provide the sufficient funds for the County Treasurer to perform his statutory duties.  

37. The OMB proposed budget for FY 2009-2010 of $2.6 million does not even provide sufficient funding for the projected payroll expenses of the County Treasurer’s current staff, let alone sufficient funding to allow the County Treasurer’s Office to send out property tax notices to the taxpayers of Maricopa County.  

38. The Board’s failure to provide the County Treasurer with sufficient funding to perform his statutory duties is an abuse of discretion and violates the Board’s legal duties.  

The Board Is Improperly Interfering With The 

Operation Of The County Treasurer’s Office   

39. In 1996, Deputy County Manager Sandi Wilson drafted a memorandum to the Board in which OMB recommended that the Office of the County Treasurer be eliminated as an elected position.  

40. On or about October 22, 2007, David Schweikert resigned as the County Treasurer of Maricopa County.    

41. The County Treasurer was appointed by the Board in mid-November, 2007 to fill the vacancy created when David Schweikert resigned. 
42. Approximately three weeks after Mr. Schweikert resigned and while the Office of County Treasurer was vacant, the Board seized control of the County Treasurer’s Information Technology System and Personnel.  In connection with these actions, the Board also seized $1.7 million of the County Treasurer’s FY 2007-2008 budget.  

43. Given the illegal and improper nature of these actions, the County Treasurer was forced to file a lawsuit which is currently pending in the Maricopa County Superior Court, CV2008-022573 (the “IT Lawsuit”).  

44. On September 9, 2008, Defendant Don Stapley “warned” the County Treasurer that if he pursued legal action the Board, the County Treasurer would receive no cooperation from the Board or its staff.  

45. The Board approved a FY 2008-2009 budget of approximately $3.4 million for the County Treasurer’s Office.  
46. The Board failed to budget sufficient funds for the County Treasurer to mail out the 2008-2009 property tax notices to the taxpayers of Maricopa County.

47. The County Treasurer informed the Board of this budgetary shortfall and requested $600,000 to perform the vital function of mailing out property tax bills and information statements.  

48. On August 22, 2008, the Board retaliated against the County Treasurer for reporting the Board’s failure to properly fund the County Treasurer’s Office by seizing control of his budget and requiring him to obtain approval from the OMB before making any purchases for his Office, including routine purchases of office supplies.    

49. On approximately May 18, 2009, the Board, via a memorandum from the County Manager informed the County Treasurer that it was “ … shutting off all p-cards and ghost cards assigned to employees in your office.”  The Treasurer’s Office uses the p and ghost cards are used to purchase office supplies and other items needed to operate the County Treasurer’s Office.  The Board conducted an audit of the Treasurer’s p-cards and the audit revealed no improper use.  

50. The County Manager further stated that he would recommend to the Board that it keep the County Treasurer’s Office on a line-item budget in FY 2009-2010.    

51. Upon information and belief, no other County elected official was required to submit a line-item budget proposal for FY 2009-2010.  

52. In the spirit of cooperation, the County Treasurer’s Office acquiesced to the Board’s arbitrary and capricious request and submitted a detailed line-item budget for FY 2009-2010 on or about February 11, 2009.

53. On June 22, 2009, the County Treasurer’s proposed FY 2009-2010 budget was arbitrarily and capriciously rejected by the Board and the Board formally adopted the budget proposed by OMB of $2.6 million.    

54. Despite rejecting the County Treasurer’s proposed budget, OMB never provided the County Treasurer with its proposed line-item budget or expense-specific spending limits.  

55. The County Manager has followed through on his threat to recommend that the Board improperly place County Treasurer’s office on a line item budget.  The Board has required the Treasurer’s Office to remain on a line item budget in FY 2009-2010.  For example, the County Treasurer is still required to seek prior approval from OMB before purchasing items such as ink refills, push pins, batteries, calculators, envelopes to mail out tax notices, and hand sanitizer for cashiers who have frequent contact with the public and are at risk to contract contagious diseases including the flu.  

56. Upon information and belief, no other Maricopa County Official is required to seek approval for their Office’s expenditures. 

57. The Board’s seizure of the County Treasurer’s budget is unlawful, arbitrary, and capricious.      

58. The Board, through the OMB, also is improperly interfering with the County Treasurer’s ability to properly staff his Office by refusing to approve the hiring of mission critical positions. 

59. For example, the County Treasurer has only one full-time cashier to service the needs of the taxpayers of Maricopa County, despite the fact that five cashier positions were authorized for FY 2008-2009 and multiple cashiers are required to timely and securely process property tax payments.  

60. The Board, through OMB, has arbitrarily and capriciously refused multiple requests from the County Treasurer to fill two cashier positions.  

61. The Board, through OMB, has arbitrarily and capriciously refused the County Treasurer’s request to fill the following positions which are critical to the performance of his statutory duties: Resolution Specialist and two Accountant Positions.    

62. On May 28, 2009, Marc Kuffner at OMB informed the County Treasurer’s Office that OMB would not approve the County Treasurer’s hiring of mission critical personnel until the County Treasurer agreed to the Board’s inadequate $2.6 million budget.

63. Similarly, on September 11, 2008, Mr. Kuffner at OMB, informed the County Treasurer’s Office that the OMB’s willingness to approve a hiring freeze exemption was contingent upon OMB participating on the interview panel and “OMB’s concurrence of the selection.”  

64. Upon information and belief, the Board, through OMB, is improperly seizing control of, and interfering with, the day to day operations of the County Treasurer’s Office and has refused to provide the County Treasurer with a budget that is sufficient to permit him to perform his statutory duties in retaliation for the County Treasurer filing the IT Lawsuit against the Board     

CLAIM I:  SPECIAL ACTION RELIEF

65. The County Treasurer incorporates by reference the allegations contained in paragraphs 1 through 64 above.    

66. The Board, through OMB, failed to comply with its legal duty to provide the County Treasurer with adequate funding to perform his statutory duties.  

67. The Board, through OMB, exceeded its legal authority and abused its discretion when it arbitrarily and capriciously set the County Treasurer’s budget for FY 2009-2010.   

68. The Board, through OMB, exceeded its legal authority and abused its discretion by arbitrarily and capriciously rejecting the County Treasurer’s requests for permission to fill positions that are critical to the performance of the County Treasurer’s statutory duties.  

69. The Board, through OMB, exceeded its legal authority and abused its discretion by arbitrarily and capriciously by placing the County Treasurer’s Office on a purported “line-item” budget for FY 2009-2010.  

70. The Board, through OMB, exceeded its legal authority and abused its discretion by arbitrarily and capriciously requiring that the County Treasurer’s Office to obtain prior approval for any expenditures.   

71. The County Treasurer does not have an equally plain, speedy, and adequate remedy and will continue to suffer harm unless and until this relief requested herein is granted.

72. This action raises all of the questions set forth in Arizona Rule of Civil Procedure for Special Actions No. 3(a), (b), and (c).  

73. The actions of the Board have caused distinct and palpable injuries to the County Treasurer including, but not limited to, interfering with his ability to run his office and perform his statutory duties.

CLAIM II:  DECLARATORY JUDGEMENT

74. The County Treasurer incorporates by reference the allegations contained in paragraphs 1 through 73 above.  

75. The relationship between the Board and County Treasurer is governed by Arizona statutes and law.  

76. The Board’s actions, as set forth in this Complaint, exceed its statutory authority and are not authorized by law.

77. The Board’s actions demonstrate an abuse of power and discretion, which are interfering with the County Treasurer’s ability to perform his statutory duties.

78. The need to protect the citizens of Maricopa County calls for the efficient and expedient administration of justice.

79. The need to protect the citizens of Maricopa County requires that the Court immediately declare that the Board has illegally failed to provide the County Treasurer with a budget that allows him to fulfill his statutory duties.

80. The need to protect the citizens of Maricopa County requires that Court immediately declare that the Board is improperly interfering with the day-to-day operations of the County Treasurer’s Office by requiring that the County Treasurer obtain approval for all of its expenditures.

81. The allegations of this Complaint demonstrate that the interests of the parties are adverse, and this matter presents a justiciable controversy.

PRAYER FOR RELIEF

Plaintiff respectfully requests that the Court to enter a judgment in its favor against Defendants as follows:   

A. Declaring that the Board has arbitrarily and capriciously violated its legal duty to provide the County Treasurer with sufficient funding to perform his statutory duties; 

B. Ordering that the Board shall provide the County Treasurer’s Office with a budget of no less than $3,410,000 which is the minimum amount required to allow the Treasurer to perform his statutory duties;   

C. Ordering that the Board shall direct OMB to immediately approve the filling of the following positions: 

(1) Two Client Service Representatives (Cashiers);

(2) Two Accountants; and

(3) One Resolution Specialist; 

D. Declaring that the Board has exceeded its budgeting authority by requiring the County Treasurer’s Office to seek approval from OMB for its expenditures where the County Treasurer has not exceeded his budget;  

E. Declaring that the Board cannot require the County Treasurer to seek approval for expenditures where the County Treasurer has not exceeded his budget for the fiscal year;  

F. Ordering that Board is permanently enjoined from requiring the County Treasurer’s Office to obtain prior approval for expenditures from OMB (or any other entity or individual) where the County Treasurer has not exceeded his budget for the fiscal year;

G. Ordering that the Board shall reimburse the County Treasurer for legal fees and costs, plus interest until paid in full, incurred in this Special Action and Complaint for Declaratory Judgment; and

H. Ordering that the County Treasurer shall be awarded such other relief as is just and proper.

DATED this ___ day of August 2009.

Ogletree, Deakins, Nash, Smoak & Stewart, P.C.

By

L. Eric Dowell

Kerry S. Martin

Christopher J. Meister

2415 East Camelback Road

Phoenix, Arizona 85016

Attorneys for Plaintiff

