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COURT ORDERS ENTERED

The court has received the State’s Motion for Voluntary Recusal Or, If Denied, Motion for Change of Judge for Cause Pursuant to Rule 10.1; and Request for Stay to File Notice of Change of Judge Pursuant to Rule 10.2.  Judge Fields having denied the Motion for Voluntary Recusal, the court reviewed the motion as a Motion for Change of Judge for Cause Pursuant to Rule 10.1; and Request for Stay to File Notice of Change of Judge Pursuant to Rule 10.2. 


Rule 10.1 of the Arizona Rules of Criminal Procedure provides that a motion for change of judge for cause must be “verified by affidavit of the moving party . . . alleging specifically the grounds for the change.” See also State v. Curry, 187 Ariz. 623, 931 P.2d 1133 (App. 1996) (party moving for change of judge for cause must support motion with affidavit setting forth specific grounds).  Although the State included an affidavit, the affidavit is insufficient.  The affidavit merely avows that counsel read the motion, counsel knows the motion’s contents, counsel knows the contents of the motion are true, and counsel believes the contents “support a finding that a fair and impartial hearing or trial cannot be had by reason of the interest and prejudice of the assigned judge.”  The affidavit fails to allege any facts based on the affiant’s personal knowledge. See, e.g., Matter of Wetzel, 143 Ariz. 35, 43, 691 P.2d 1063, 1071 (1984) (“An ‘affidavit’ is a signed, written statement, made under oath before an officer authorized to administer an oath or affirmation in which the affiant vouches that what is stated is true.”); Ariz. R. Civ. P. 56(e) (requiring affidavits to set forth facts and be “made on personal knowledge”); Black’s Law Dictionary (8th ed. 2004) (defining affidavit as a “voluntary declaration of facts written down and sworn to by the declarant before an officer authorized to administer oaths”); Ramada Franchise Systems, Inc. v. Tresprop, Ltd., 75 F.Supp.2d 1205 (D. Kan. 1999) (affidavit should not include affiant’s statements as to beliefs or intentions, which are conclusory and speculative, absent demonstration of personal knowledge); American Civil Liberties Union of Nevada v. City of Las Vegas, 13 F.Supp.2d 1064 (D. Nev. 1998) (affidavits must be based on personal knowledge).  Accordingly,


IT IS ORDERED denying the State’s Motion for Change of Judge for Cause Pursuant to Rule 10.1 without prejudice.  The State may file an affidavit by December 22, 2008.  If the State fails to file an affidavit by December 22, 2008 the court will enter a dismissal with prejudice to the State’s Motion for Change of Judge for Cause Pursuant to Rule 10.1. 


IT IS FURTHER ORDERED affirming the granting of the State’s Request for Stay to File Notice of Change of Judge Pursuant to Rule 10.2.  The stay will remain in place until the Motion for Change of Judge is decided on the merits or dismissed with prejudice.


IT IS FURTHER ORDERED vacating the court’s order of December 10, 2008 directing Defendant Stapley to file a Response no later than December 16, 2008.  Upon receipt of the State’s affidavit, the court will set a new date for filing of a Response.
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