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RULING
Plaintiff Thomas Horne (“Horne”) filed a Verified Complaint in this matter on August 9, 2010. That Complaint requested permanent, preliminary and temporary injunctive relief against Defendant Joseph Arpaio (“Arpaio”). A Return Hearing on the temporary injunction request was held on August 9, 2010. 

On stipulation Arpaio and Horne both filed briefs on the temporary injunction issue on August 10, 2010. In addition, Arpaio moved to dismiss the entire action pursuant to Ariz. R. Civ. P. 12(b)(6) and Horne responded on August 10, 2010. Oral argument on both issues was heard on an expedited basis later that day.

Horne is a Republican candidate for the position of Arizona Attorney General in a primary election set for August 24, 2010. His opponent in that election is Andrew Thomas (“Thomas”). Arpaio is the incumbent Maricopa County Sheriff last elected to a four (4) year term in November 2008.

Arpaio has recently purchased television commercials ostensibly in support of his election in 2012. The commercials at issue state, inter alia, that Horne has taken particular public policy positions and has “falsely and unethically accused [Arpaio] of political retaliation.” 
 The commercials do not mention Thomas or the 2010 Republican primary election.

Horne maintains that he is in danger of suffering immediate and irreparable harm by virtue of Arpaio’s advertisements. Specifically, he asserts that voters who admire Arpaio may be induced to vote for Thomas in the fast approaching Republican primary election. Defeat in that election will be irreparable .

The essence of Horne’s Complaint, in addition to his irreparable harm argument, is that Arpaio’s “re-election” effort two (2) years in advance of the 2012 Republican primary (but only days before the 2010 primary) is a sham. Horne maintains that the commercials are thinly disguised advocacy advertisements designed to benefit Thomas but paid for by Arpaio in violation of Arizona’s election statutes. 
According to Horne, the statutes implicated are: (i) Ariz. Rev. Stat. §16-915.01(5) (prohibiting political committees disposal of “surplus monies” by contributing to a campaign in amounts in excess of the limitations of Ariz. Rev. Stat. §16-905); and (ii) Ariz. Rev. Stat. §16-945 (limiting contributions for “clean election” candidates 
). Both Horne and Arpaio agree that the expenditures at issue do not constitute independent political expenditures. 
As to potential violations of both Ariz. Rev. Sat. §16-915.01(5) and Ariz. Rev. Stat. §16-945, the civil penalties authorized by statute are contained in Ariz. Rev. Stat. §16-924. Injunctive relief is not an innumerated remedy. 
The Arizona Supreme Court has recently addressed the issue of whether a trial court may enter an injunction for violations of Arizona’s election statutes absent an express legislative mandate to do so. In Pacion v. Thomas, CV-10-0179-AP/EL (June 17, 2010), the Court affirmed a trial judge who declined on special action to entertain the entry of an injunction in a case alleging an election statute violation. Specifically the trial Court refused to enjoin the placement of the offending candidates’ names on a primary ballot. Despite a finding that there had been a violation of Ariz. Rev. Stat. §16-903(A), the trial Court held that only the statutory civil penalties were available.

The Supreme Court agreed, noting that Title 16 “contains a comprehensive statutory scheme governing election campaign finance.” Id. at 3. In that regard, “the exclusive remedy for…a violation is the civil penalty provided in the campaign finance statutes.” Id. at 4-5. The Supreme Court “decline[d] to infer a statutory remedy into the campaign finance statutes that the legislature eschewed.” Id. at 6.

Like the Supreme Court in Pacion, this Court will not read a remedy into the election statutes that the legislature presumably intentionally decided to omit.

Arpaio’s Motion to Dismiss is granted and Horne’s Application for Temporary Restraining Order is denied as moot.

� Arpaio was represented specially by counsel Timothy J. Casey at that hearing and at argument on August 10, 2010. Arpaio has not waived service and apparently has never been formally served in this matter. Horne maintains that he is not seeking an exparte order pursuant to Ariz. R. Civ. P. 65(d) and, in fact, has not met the requirements of that rule.


� The parties agree that the truth or falsity or the commercial’s statements concerning Horne are irrelevant for purposes of the issues addressed today


� While Horne is not a “clean elections” candidate, Thomas is.


� This is particularly true where, as here, the relief sought would directly burden political speech rights.


� The Court need not and does not reach the issues of whether: (i) Arpaio or Thomas have violated the election statutes; or (ii) the assertions made by Arpaio in the subject advertisements are true.
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